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SYNOPSI S

Def endant was convicted in municipal court of driving with a
bl ood- al cohol concentration of .10 percent or nore, and he

appeal ed. On trial de novo, the Superior Court, Law Division

M ddl esex County, again convicted defendant. On appeal, the
Superior Court, Appellate Division, 208 N.J.Super. 343, 506 A 2d
14, affirmed, and petition for certification was granted. The

Suprene Court, Handler, J., held that defendant may be convicted
for driving under the influence when breathalyzer test that is
adm nistered within reasonable tine after defendant was actually
driving his vehicle reveal ed bl ood-al cohol |evel of at |east 0.10
percent .

Affirnmed.
Clifford, J., filed a dissenting opinion.
West Headnot es

[ 1] Aut onpbil es k411
48Ak411
(Formerly 110k388)

Def endant may be convicted for driving under the influence when
breat hal yzer test that is admnistered within reasonable tinme
after defendant was actually driving his vehicle reveals
bl ood- al cohol |evel of at l|least 0.10 percent; disapproving State
v. Allen, 212 N.J.Super 276, 514 A 2d 879 (Law Div.). N J.S A
39: 4-50(a).

[ 2] Aut onobil es k426
48Ak426
(Formerly 110k388)

Extrapolation from results of breathalyzer test to denonstrate
t hat defendant's bl ood-al cohol |evel was |ess than | egal 0.10% at
time he was actually driving is not adm ssible as probative
evidence in prosecution for statutory offense of driving under



the influence. N J.S A 39:4-50(a).

[ 3] Aut onobiles k416
48Ak416
(Formerly 110k388)

Breat hal yzer tests nmust be taken "within a reasonable tinme" after
the arrest. N.J.S. A 39:4-50(a).

**388 *505 Rober t B. Gal, Jr., Li vi ngst on, for
def endant - appel | ant (Stein, Bliablias, MGQire & Pantages,
attorneys).

Sinon Louis Rosenbach, Asst. Prosecutor, New Brunsw ck, for
plaintiff- respondent (Alan A Rockof f, M ddl esex County
Prosecutor, attorney).

*506 Boris Moczula, Deputy Atty. Gen., Trenton, for amcus
curiae Atty. Gen. of New Jersey (W Cary Edwards, Atty. Gen.,
attorney).

The opinion of the Court was delivered by
HANDLER, J.

This appeal requires the Court to interpret N.J.S. A 39:4-50(a).
This statute **389 makes it unlawful for a person to operate "a
notor vehicle ... with a blood al cohol concentration of 0.10% or
nore by weight of al cohol in the [person's] bl ood. "
Specifically, we nust decide whether, under the statute, a
bl ood-al cohol level of at least 0.10% determned solely by a
breat hal yzer test that is admnistered within a reasonable tine
after a defendant's arrest for drunk driving, satisfies the
stat ut e; or whether extrapolation evidence, which uses the
results of such a breathalyzer test to denonstrate the
bl ood- al cohol level at the tinme defendant was actually driving,
is either required or permtted to establish the statutory
of f ense. Restated, the issue is whether it is the bl ood-al cohol
level at the tine of the breathalyzer test or at the tine of the
operation of the notor vehicle that is essential in establishing
the statutory offense.

[1][2] We now hold that a defendant nmay be convicted under
N.J.S. A 39:4-50(a) when a breathalyzer test that is adm nistered
within a reasonable tinme after the defendant was actually driving
his vehicle reveals a blood- alcohol level of at least 0.10%
W rule that it is the blood-alcohol level at the tine of the
breat hal yzer test that constitutes the essential evidence of the

of f ense. Consequently, we hold further that extrapolation
evidence is not probative of this statutory offense and hence is
not adm ssible. Accordingly, we affirm the judgnent of the

Appel | ate Divi si on.



The facts that give rise to this appeal are not disputed. On
April 11, 1984, at approximately 8:15 p.m, defendant, John *507
Ti schio, was stopped by Oficer DeAnoria of the Metuchen Police
Departnment for allegedly operating his autonobile in an erratic
manner . After DeAnporia snelled alcohol on defendant's breath
and observed defendant sway and stagger, he placed defendant
under arrest for driving while under the influence of
intoxicating liquor, in violation of N J.S A 39:4-50(a). At
the time of his arrest, defendant admtted that he had drunk
three or four beers prior to operating the autonobile.

Def endant was then taken to police headquarters where he
underwent certain bal ancing tests. The results of these tests
were |argely inconclusive. At approximately 9:15, one hour
after defendant was stopped, defendant was adm nistered a
br eat hal yzer test. A second test was conducted at approxi mately
9: 24. The result of each test was a bl ood-al cohol reading of
11%

The matter was tried in the Metuchen Minicipal Court on Novenber
2, 1984. The State's case consisted of Oficer DeAnoria's
testinmony and the results of the breathalyzer tests. At the
close of the State's evidence, defendant noved for a judgnent of
acquittal, asserting that the State had failed to produce any
evidence as to his blood-alcohol Ilevel at the tine he was
actually driving. The Muinicipal Court denied defendant's notion.
Def endant then presented expert testinony to the effect that if
his bl ood-al cohol |evel was .11% at 9:15 and 9:24 then, at the
time of the stop, his blood-al cohol [evel was only .07%

The Municipal Court concluded that, based upon the physical
evidence, it had a substantial doubt as to defendant's guilt of
driving while under the influence, the alternative standard for
conviction under N. J.S. A 39:4-50(a). However, it found defendant
guilty of driving with a bl ood-al cohol concentration of .10% or
nore, contrary to N J.S. A 39:4-50(a). Thereafter, a trial de
novo was held in the Superior Court, Law Division, M ddlesex
County. That court also concluded that defendant *508 was
guilty of driving with a bl ood-al cohol |evel of .10% or nore in
violation of N J.S. A 39:4-50(a).

Def endant then filed an appeal with the Appellate D vision.
Def endant reiterated his assertion that he was entitled to an
acquittal because the State had failed to prove that his
bl ood- al cohol concentration was .10% or nore at the tinme he was
actually operating his vehicle. The Appellate D vision held
that N.J.S. A 39:4-50(a) is violated when the adm nistration of a
breat hal yzer test "produces a reading of .10 percent bl ood
al cohol or greater at any time after operation [of a notor
vehicle] so long as there has been no ingestion **390 of al cohol
between the tine of operation and the tine of testing." State v.
Tischio, 208 N. J.Super. 343, 347, 506 A 2d 14 (App.Div.1986)



(emphasi s added). Consequently, the court affirnmed the
conviction, ruling that expert testinony extrapolating the test
results to denonstrate a | ower bl ood-al cohol |level at the tine of
actual driving is irrelevant.

On June 3, 1986, we denied defendant's petition for
certification. Def endant noved for reconsideration of this
deni al and, on August 5, 1986, this notion was granted. 105 N.J.
518.

In this case, both parties have assunmed that the relevant tine
for determ ning defendant's bl ood-al cohol level, under N J.S A
39:4-50(a), is at the time he was actually operating the notor
vehi cl e. Consequently, the litigation focused upon who--the
State or the defendant--had the burden of relating breathal yzer
test results back to the tine when defendant was operating his

vehi cl e. On this issue, the Appellate Division rejected
defendant's contention that the State, as part of its case in
chi ef, must produce extrapol ati on evi dence. The court hel d:

[We do not accept defendant's premse that the State, after
obtaining a breathalyzer reading of .10 percent or greater,
must denonstrate through clear scientific evidence or expert
testinony that the blood alcohol |evel was greater than .10
percent at the exact tine of operation of the vehicle.
[ Ti schio, supra, 208 N.J. Super at 347, 506 A 2d 14.]

*509 However, the court went further and hel d:

The statute [N J.S A 39: 4-50(a) ] reflects a sinple
legislative plan to establish a violation where the
adm nistration of the breathal yzer or other established tests
for determ ning blood al cohol content produces a reading of
10 percent blood al cohol or greater at any time after operation
so long as there has been no ingestion of alcohol between the
time of operation and the tinme of testing. Further proof on
the issue of the blood alcohol level at the time of operation
i's unnecessary. [ld. (enphasis added.) ]

Def endant's contention that N J.S. A 39:4-50(a) permts the
i ntroduction of extrapolation evidence is based on the prem se
that the statute clearly and unanbiguously prohibits a .10%
bl ood- al cohol concentration only at the tinme of operation.
Def endant relies on State v. Allen, 212 N.J. Super. 276, 282, 514
A.2d 879 (Law Div.1986), where the trial court adopted this
position, stating that the statutory |l anguage "l eaves little room
for interpretation.”

The statute states in relevant part:

A person who operates a notor vehicle while under the influence
of intoxicating liquor ... or operates a notor vehicle with a
bl ood al cohol concentration of 0.10% or nore by weight of
al cohol in the defendant's blood ... shall be subject [to



penal ties. ]

This language literally defines the offense as involving two
necessary elenents--a prohibited blood-alcohol Ilevel and the
operation of a notor vehicle--and seemingly requires that both
occur together. While the coincidence of the two statutory
el enents arguably is required to establish the offense, other
considerations mlitate against such an interpretation. These
include the fact that the statute is not plain and unanbi guous on
its face, that the legislative intent and purpose are contrary to
such an interpretation, that the overall |egislative schenme for
the enforcenent of drunk-driving |aws woul d be inpeded by such an
interpretation, that the history of the legislation directs us to
a different interpretation, and that overriding considerations of
public policy would be disserved by such an interpretation.

W first examne whether NJ.S. A 39:4-50(a) is plain and
unanbi guous on its face; or, to state the issue another way,
*510 whether the statute is susceptible of application according
toits literal termns.

A nmonent's reflection indicates that the statute is not
unanbi guous and that it cannot be applied literally. The
statute expressly contenplates the admnistration of a
breat hal yzer test to determ ne bl ood-al cohol **391 concentration.

| ndeed, the determnation of blood-al cohol | evel s through
chemical or breathalyzer tests is the linch pin of New Jersey's
drunk- driving statutes. See Romano v. Kimrelman, 96 N J. 66

474 A .2d 1 (1984). A though the statute does not refer to the
time of testing, It is obvious that a breathal yzer test cannot be
adm nistered while a defendant is driving his notor vehicle.
Thus, the bl ood-al cohol |evel determ ned by a breathal yzer test
can never automatically coincide with the time of the defendant's
actual operation of his notor vehicle, as suggested by the
literal |anguage of the statute. This raises at least two
possible interpretations of the statutory offense. One is that
a .10% bl ood- al cohol |evel determ ned by a breathal yzer test nmade
within a reasonable tine of defendant's operation alone satisfies
the statute. The other is that some evidentiary process--not
di scernible on the face of the statute--nust be invoked to relate
breat hal yzer test results to the time when the defendant was
actually driving. [FN1] The question is which interpretation
conports with the true neaning of the statute.

FNL1. Notw thstanding his protestations to the contrary, post
at 399, our dissenting colleague apparently agrees that
N.J.S. A 39:4-50(a) requires interpretation. The di ssent
rejects defendant's contention that the State has the burden
of extrapolating breathalyzer test results to the tine of
actual operation, and would hold that such results represent
the "presunptive equivalent" of a defendant's bl ood-al cohol
concentration at the time he was driving. ld. at 403.
This holding obviously requires a construction of the



statute that goes beyond its "plain and unanbi guous”
| anguage.

It is settled that the nost inportant factor in construing a
statute is the intent of the Legislature. Perez v. Pantasote
Inc., 95 N.J. 105, 114, 469 A 2d 22 (1984). W have
consistently stated that:

In reading and interpreting a statute, primary regard nust be

given to the fundanental purpose for which the |egislation was

enact ed. Wiere a literal rendering will lead to a result not
in accord with the essential purpose and design of the act, the
spirit of the law will control the letter. This doctrine

perneates our case |aw. [N.J. Builders, Owners and Managers
Association v. Blair, 60 N.J. 330, 338, 288 A 2d 855 (1972).]

*511 See also Wllen v. Borough of Fort Lee, 27 N J. 408, 418,
142 A.2d 881 (1958) ("The inquiry in the final analysis is the
true intention of the |aw and, to this end, the particular
words are to be nmade responsive to the essential principle of the

I aw. It is not the words but the internal sense of the |aw that
controls."). W are mndful of the fact that N J.S A 39:4-
50(a) is penal in nature and, therefore, should be strictly

construed. State v. Gant, 196 N. J.Super. 470, 480-81, 483 A 2d
411 (App.Div.1984). Nevertheless, even when dealing with a
crimnal statute, "the goal of the interpretive process is to

ascertain the intent of the |egislature. "All  rules of
construction are subordinate to that obvious proposition.” " 1d.
at 481, 483 A 2d 411 (quoting State v. Provenzano, 34 N.J. 318,
322, 169 A 2d 135 (1961)). Thus, "the words of [a penal
statute] are to be accorded a rational meaning in harnony wth
the obvious intent and purpose of the law." State v. Brown, 22

N.J. 405, 415, 126 A 2d 161 (1956).

A conpelling parallel to this case, illustrating how crim nal
| aws must be construed to effectuate |egislative intent, can be
found in the Court's interpretation of New Jersey's crimnal
statutes involving the use of guns, particularly our treatnent of
the Gaves Act, N J.S. A 2C 43-6(c). The Graves Act provides
that anyone who uses or possesses a firearm while conmtting,
attenpting to commt, or fleeing after the conm ssion of certain
designated crinmes shall be sentenced to prison for a nandatory
m ni mum term prescri bed by the Act. In State v. Des Marets, 92
N.J. 62, 455 A 2d 1074 (1983), we held, inter alia, that the
"possession” of a firearm for purposes of the Act, need not be
possession with intent to use. Id. at 65, 455 A 2d 1074. W
have also held that "possession® of a firearm includes
constructive possession, State v. Stewart, 96 N J. 596, 604, 477
A.2d 300 (1984), and that the "firearm involved in a Gaves Act
of fense need not be proven operational *512 in order for the
Act's sanctions to apply. State v. Gantt, 101 N.J. 573, 577, 503
A.2d 849 (1986). **392 Finally, we have ruled that an
acconplice who is convicted only of an unarned offense is subject
to Gaves Act penalties if he knew a weapon would be used in the



comm ssion of the crine. State v. White, 98 N J. 122, 126, 484
A 2d 691 (1984).

The point of these cases is our recognition that the intent and
purpose of the Legislature, the "special objectives" of the
G aves Act, mandated that we go beyond the literal |anguage of
the statute. Id. at 131-32, 484 A 2d 691. W realized that
notwi thstanding the penal nature of the statute, a strict or
literal interpretation was not consistent with the legislative
goal . State v. Des Marets, supra, 92 NJ. 62, 455 A 2d 1074
W are simlarly enjoined to give our drunk-driving statutes the
pragmatic and flexible interpretations necessary to effectuate
the Legislature's regulatory ains, while honoring the due process
[imtations necessarily attendant upon the |law s penal sanctions.

The primary purpose behind New Jersey's drunk-driving statutes
is to curb the senseless havoc and destruction caused by
i ntoxi cated drivers. In State v. D Agostino, 203 N.J. Super, 69,
72, 495 A 2d 915 (Law Div.1984), the court stated:

The necessity for stringent drunk driving laws has received

wi despread and nearly unaninous support in an increasing

crescendo in the last several decades throughout this nation.

"The increasing slaughter on our highways, nost of which should

be avoi dabl e, now reaches the astounding figures only heard of

on the battlefield,” and "exceeds the death total of all our

wars". ... [T]raffic deaths in the United States comonly
exceed 50,000 annually and approximately one-half of these
fatalities are alcohol related. Drastic renedies were

necessary to reduce the senseless carnage on our highways.
(citations omtted).

See also State v. Johnson, 42 N.J. 146, 165, 199 A 2d 809 (1964)
(Noting "the common know edge that a great nunber of serious
acci dents have involved drinking drivers--a fact which becones of
greater inportance and public concern alnost daily in this notor
age with ever increasing vehicle speeds, the constantly grow ng
nunber of vehicles on the roads and the staggeringly nounting
accident toll."); State v. Gant, supra, 196 N. J.Super. at 476,
483 A. 2d 411*513 ("[We are dealing with | aw enforcenent efforts
designed to curb one of the chief instrunentalities of human
cat astrophe, the drunk driver.")

Qur courts have not hesitated to give a broad construction to
the terns of N.J.S.A 39:4-50(a) when a narrow or literal
interpretation would frustrate the fundanmental regulatory goals
underlying New Jersey's drunk-driving laws. For exanple, wth
respect to the nost pivotal phrase of the statute--"operates a
notor vehicle"--the courts of this State have consistently
adopted a practical and broad interpretation of this |anguage in
order to express fully the neaning of the statute. A pragmatic
definition of this termis necessary in order to effectuate the
legislative intent to deal with the risk that intoxicated drivers
will cause harmto thensel ves and to others who use the roadways



of this State, a danger that frequently arises even before an
i ntoxi cated person may have put his or her car in notion. Thus,
while the statute refers to the operation of a notor vehicle,
actual operation is not required to satisfy this elenment of the
statutory offense. See State v. Sweeney, 40 N J. 359, 360-61,
192 A 2d 573 (1963) (a person may be "operating” a notor vehicle,
within the nmeaning of N.J.S. A 39:4-50(a), even when the vehicle

has not been noved). W have consistently ruled that a
defendant's intent to operate a notor vehicle can constitute
"operation” within the neaning of the statute. See, e.g., State

v. Sweeney, supra, 40 N.J. 359, 192 A 2d 573; State v. Stiene,
203 N.J. Super. 275, 279, 496 A 2d 738 (App.Div.1985); State v.
Proci uk, 145 N.J. Super. 570, 574, 368 A 2d 436 (1976). The
vigor of this interpretative thene is exenplified in our nost
recent decision, rendered this term State v. Ml cahy, 107 N J.
467, 527 A 2d 368 (1987). There, the Court once again applied a
pragmati c understandi ng of "operating a notor vehicle" consistent
with the underlying |egislative purpose. W ruled that the
apparently intoxicated defendant's attenpt to put his **393 key
into the autonobile ignition constituted operation of a notor
vehicle within the meaning of the drunk-*514 driving statutes.
[ FN2] W are thus strongly inpelled to construe the terns of
N.J.S.A 39:4-50(a) flexibly, pragmatically and purposefully to
effectuate the legislative goals of the drunk-driving | aws.

FN2. In another case decided this term State v. Wight, 107
N.J. 488, 527 A . 2d 379 (1987), we held that a defendant nay
be convicted under N.J.S.A 39:4-50.4a for refusing to
subnmt to a breathalyzer test absent proof that he was
actually operating a notor vehicle at the tine of his
arrest. W ruled that the State nust prove only that the
arresting officer had probable cause to believe that the
def endant had been operating a vehicle while under the

i nfluence of al cohol. In arriving at this conclusion, the
Court focused on the "fundanental policies underlying our
drunk driving laws." 1d. at 494, 527 A 2d 379.

In construing N.J.S. A 39:4-50(a), we nust also consider the
entire ganmut of statutory and regulatory law dealing with the
societal dilenmma of drunk- driving. This exam nation reflects
the traditional interpretative guide to construe the ternms of a
statute in context, in pari materia. State v. Brown, 22 N. J.
405, 415, 126 A 2d 161 (1956). The overall schenme of these | aws
reflects the dom nant | egislative purpose to elimnate
i ntoxicated drivers from the roadways of this State. To this
end, the Legislature, working in tandem with the courts, has
consistently sought to streamline the inplenmentation of these
laws and to renove the obstacles inpeding the efficient and

successful prosecution of those who drink and drive. One such
i npedi rent has been the introduction of conflicting expert
testinmony at trials under N J.S. A 39:4-50(a). See State v.

Johnson, supra, 42 N.J. at 167, 199 A 2d 809. The vast majority
of statutory revisions in this area have been directed towards



mnimzing, if not elimnating, the necessity for this kind of
evi dence.

As originally enacted, N. J.S. A 39:4-50(a) provided only that:
A person who operates a notor vehicle while under the influence

of intoxicating liquor ... shall be subject [to penalties.]

However, it was soon evident that the uncertain criterion of
operating "under the influence of intoxicating |iquor"” presented
substantial enforcenent difficulties. As we said in State v.

Johnson, supra, 42 N.J. at 167, 199 A 2d 809:

What was needed to properly and fairly protect against the
drinking driver was a test which could be easily and pronptly
adm nistered by law enforcenent officials and would, wth
sufficient accuracy, establish the amount of alcohol in the
subject's system and a neasurenent criterion which would
scientifically establish "under the influence" for purposes of
the notor vehicle operation statute.

*515 Thus, in 1951 the Legislature enacted N J.S. A 39:4-50.1
which provided that, in any prosecution under N. J. S A
39:4-50(a), a .15% blood- alcohol level would give rise to a
presunption that the defendant was intoxicated. [FN3]

FN3. The presunptions were as follows: (1) if there was
.05% or less alcohol in the defendant's blood, it was
presuned that the defendant was not under the influence;

(2) if there was in excess of .05% but l|less than .15%
al cohol in the defendant's blood, such fact did not give
rise to any presunption that the defendant was or was not

under the influence; and (3) if there was .15% or nore
al cohol in the defendant's blood, it was presuned that the
def endant was under the influence. N J.S A 39:4- 50.1.

The primary purpose of N J.S. A 39:4-50.1 was to elimnate the
necessity for expert and other testinony relating to the
exi stence and degree of intoxication. As the court stated in
State v. Protokowicz, 55 N.J.Super. 598, 609, 151 A 2d 396
(App. Di v. 1959):

The purpose of NJ.S.A 39:4-50.1 is to dispense with the
necessity for expert testinony that one with .15% of al cohol in
the blood is under the influence of alcohol and to preclude
testinmony that persons with that much al cohol in the blood are
not as a general rule under the influence of alcohol.

See also State v. Johnson, supra, 42 N J. at 173, 199 A 2d 809
("The presunption is not conclusive.... [b]Jut, as a practical
factual matter, it is exceedingly strong.... It is safe to say
that such a reading is nost difficult to overcone.").

**394 Although New Jersey was, at this tine, anong the nost
stringent states in the nation in inposing penalties for driving
while under the influence of al cohol , [ FN4] its .15%



bl ood- al cohol |evel presunptive of this offense was the nost
per m ssi ve. MOTOR VEH CLE STUDY COWM SSION, REPORT TO THE
SENATE AND THE GENERAL ASSEMBLY OF 1975 (Report), at 135. An
enor nous anount of research has clearly established that driving
is significantly inpaired at blood-alcohol Ilevels well below
. 15%

FNA. As originally enacted, N J.S A 39:4-50(a) subjected
t hose convicted of a first offense of driving while under
the influence to a license forfeiture of tw years, while

subsequent violators had their |icenses suspended for ten
years. These were the npbst severe |icense suspension
penalties in the nation. See MOTOR VEH CLE STUDY

COWM SSI ON, REPORT TO THE SENATE AND THE CGENERAL ASSEMBLY OF
1975, at 135.

Most persons are inpaired at 0.08 percent blood alcohol
concentration, and it is generally agreed that alnbst everyone
experiences reduced driving ability at and above 0.10 percent

bl ood al cohol concentration.... [A] driver at 0.10 percent
bl ood al cohol concentration is five to six tines nore likely to
cause a crash than an al cohol-free driver. [ Report, supra, at

141-42.] [FEN5]

FN5. The New Jersey courts have accepted these scientific
findings as valid. See State v. D Agostino, supra, 203
N. J. Super. at 75, 495 A 2d 915 " 'Ji]Jt seens to be the
general consensus of scientific thought that alnost every
driver will experience significant inpairnment of driving
ability at a BAC [ bl ood al cohol concentration] |evel of .05%
to .08% Thus, in declaring driving or control of a vehicle
illegal at .10% the |egislature has proscribed driving at a
| evel where virtually every driver would be a danger to the
public." "™ (quoting Fuenning v. Super.C. In & For Cy. of
Maricopa, 139 Ariz. 590, 680 P.2d 121, 126 (1983)).

As a result of these nounting scientific findings, the
Legi slature, in 1983, adopted the current |anguage of N.J.S A
39:4-50(a) making a .10% bl ood- al cohol |evel a per se offense.
[ FN6]

FN6. This change was accomobdated in N J.S. A 39:4-50.1,
which no | onger provides for a presunption of intoxication.
In addition, a blood- alcohol concentration in excess of
.05% but |l ess than . 10% - not .15% as previ ously
enacted--gives rise to no presunption that a defendant was
or was not under the influence.

N.J.S. A 39:4-50(a), as currently enacted, expresses a clear
| egi sl ative purpose to rely exclusively upon breathal yzer test
resul ts whenever possible. [FN7] The Legislature has determ ned
*517 that a person who drives after drinking a sufficient anmount
of alcohol to result in a blood-al cohol level of .10%is a nenace



to hinself and to others who use this State's roadways. Once
again, the primary purpose behind the 1983 Anendnent to the
statute was to streamline the admnistration of the penal and
regulatory laws in this area by elimnating the necessity for
expert testinony at trial. As the court noted in State wv.
D Agostino, supra, 203 N. J. Super. at 73, 495 A 2d 915:

FN7. O her sections of the drunk-driving statutes enphasize
t he dispositive weight which the Legislature has placed upon
breat hal yzer test results. See, e.g., NJ.S A 39:4-50.2
whi ch provi des:

Any person who operates a motor vehicle on any public road
... Iin this State shall be deened to have given his consent
to the taking of sanples of his breath;

N.J.S. A 39:4-50.4a which states:

The nmunicipal court shall revoke the right to operate a
not or vehicle of any operator who, after being arrested for
a violation of [N.J.S. A 39:4-50], shall refuse to submt to
[a breathal yzer test].

The purpose of the statute is not to relieve the State of its
burden to prove the defendant's guilt beyond a reasonabl e doubt
or to shift to the defendant the burden to prove his innocence.
It:

sinply renoves the necessity of providing an expert at each
trial to testify to the effect of that percentage of alcohol
upon the defendant's ability to drive. (quoting State v. Ball,
[164 WVa. 588] 264 S.E.2d 844, 846 (W Va.1980)).

Essenti al to the devel opnent of this enforcenent and
adm ni strative schenme has been the recognition of the validity of
breat hal yzer and other tests for determ ning bl ood-alcohol
| evel s. In this area, also, the Court has consistently sought
to elimnate the necessity for expert testinony. In State v.
Johnson, supra, 42 N. J. 146, 199 **395 A 2d 809, we exam ned, for
the first time, the accuracy and reliability of breathalyzer
tests for determning a person's blood-al cohol concentration.
The Court hel d:

"The Drunkonmeter is sufficiently established and accepted as a

scientifically reliable and accurate device for determ ning the

al coholic content of the blood to admt testinony of the
readi ng obtained upon a properly conducted test, wthout any
need for antecedent expert testinony by a scientist that such

reading is a trustworthy index of blood alcohol, or why." Id.

at 171, 199 A 2d 809 (adopting the holding of State v. Mller,

64 N.J. Super. 262, 268, 165 A 2d 829 (App.D v.1960)).

The Court ruled that breathalyzer test results are adm ssible
upon a sinple certification as to the operability and accuracy of
the breathalyzer instrunment used to perform the test. Id. at
171, 199 A 2d 809. [FN8] We concluded that expert testinony
attacking the accuracy *518 and reliability of breathalyzer
tests, while "probably technically still admssible,”™ had



virtually no probative value. Id.

FN8. The Court held that before admtting breathal yzer test
results into evidence the State nust clearly establish that
(1) the equipnent was in proper working order; (2) the
operator was qualified to admnnister the test; and (3) the
test was given correctly. State v. Johnson, supra, 42 N. J.
at 171, 199 A 2d 809.

In Romano v. Kinmel man, supra, 96 N.J. 66, 474 A .2d 1, the Court
was presented, once again, wth a challenge to the accuracy of

breat hal yzer test results. There, plaintiffs alleged that the
breat hal yzer nodel s used in New Jersey were unreliable because of
their susceptibility to radio frequency interference. we

reiterated our holding in State v. Johnson, supra, 42 NJ. 146

199 A . 2d 809, that "in its totality" the breathal yzer produces a
scientifically accurate neasure of a person's blood-alcohol
| evel . Romano v. Kimel man, supra, 96 N J. at 82, 474 A 2d 1.
While it was necessary to establish certain conditions of testing
with regard to one of the breathal yzer nodels, we once again
eschewed the need for expert testinony.

In sum an analysis of the legislative and adm nistrative schene
for enforcing New Jersey's drunk-driving statutes shows that it
is extrenely wunlikely that the Legislature contenplated the
adm ssion of conflicting expert extrapolation testinony at trials
under N J.S. A 39:4-50(a). As noted, the Legislature's
activities in this area have «consistently enphasized the
mnimzation, if not elimnation, of expert testinony at these
trials. An interpretation of the statute which would permt
extrapol ati on evidence would frustrate and i npede this strong and
consi stent regul atory schene.

In deriving legislative intent, the historical evolution of the
particular statute can be instructive. State v. Madden, 61 N.J.

377, 389, 294 A 2d 609 (1972). As originally proposed, the
anmended N.J.S. A 39:4-50(a) would have provi ded:
A person charged under ... this section whose blood alcohol

concentration is 0.10% or nore by weight as shown by a chem cal
analysis of a blood, breath, urine or other bodily substance
sanple taken within four hours of the alleged offense shall be
guilty of [operating a notor vehicle while under the influence
of intoxicating |iquor.]

Def endant argues that the existence of this proposal clearly
ndi cates that the Legislature considered enacting a statute that
woul d have enbraced the holding of the Appellate Division *519
bel ow. According to defendant, the fact that this proposal was
rejected evidences a legislative intent to focus on the tinme of
driving rather than on the time of testing.

However, the Legislature's deletion of the four-hour test period
from the 1983 anendnment actually supports an interpretation of



the statute that precludes extrapol ati on evi dence. Thi s renoval
indicates that the Legislature was unwilling to inpose any
arbitrary Iimtation upon the tinme in which a chem cal test nust
be adm nistered for the purpose of using that test result to
establish a defendant's bl ood-al cohol concentration. In accord
with our perception of the legislative intent, we conclude that
the statute calls for the admnistration of a breathal yzer test
within a reasonable **396 tinme after the defendant was actually
operating his vehicle.

Finally, considerations of public policy are highly relevant in
confirmng the proper understanding to be accorded a statute.
Morss v. Forbes, 24 N J. 341, 357, 132 A 2d 1 (1957). The
policy considerations in favor of an interpretation of N J.S A
39:4-50(a) that posits exclusive reliance upon breathal yzer test
results and eschews extrapolation evidence are overwhel m ng.
Those who drive after drinking enough alcohol to ultimately
result in a blood- al cohol concentration of .10% or greater are a
menace to thenselves and to all others who use the roadways of
this State. There is no rational reason why prosecution of
these individuals nust depend upon the entirely fortuitous
circunstance of the time they were apprehended by the police.
The Appellate Division grasped this essential point in ruling
that an interpretation of the statute that would require or
permt extrapolation evidence would produce anomalous results
inconsistent with the intent of the Legislature. The court
stated that such an interpretation would allow drunk
drivers--"noving tine bonbs"--to escape prosecution sinply
because, at the tine of the stop, their bl ood-al cohol had not yet
reached the proscribed |evel. 208 N.J. Super. at 347, 506 A 2d
14. As the court observed: "The law was not intended to
encourage a perilous race to reach one's destination, whether it
be home or the next bar, *520 before the blood alcohol
concentration reaches the prohibited |evel." Id., at 348, 506
A.2d 14. [FN9] This reasoning is conpletely consistent with our
deci sions holding that even before a vehicle is put in notion, a
drunk driver offends the |law when he evinces an intent to drive
his car. See, e.g., State v. Ml cahy, supra, 107 N J. 467, 527
A. 2d 368. The police in this context need not wait for the tine
bonb to to detonate.

FN9. In several unreported decisions, the Appellate Division
has followed the Tischio decision, holding that expert
extrapolation testinmony is not a viable defense under

N.J.S. A 39:4-50(a). However, in State v. Allen, 212
N. J. Super. 276, 514 A 2d 879 (Law Div.1986), the trial court
differed sharply. There, the defendant was charged with
driving with a bl ood-al cohol |evel of .10% or greater. The
def endant was given two breathal yzer tests which produced
consecutive readings of .13% and .14% However, he was
prepared to produce expert testinony that, at the tine of
arrest, his blood-al cohol |evel was below .10% Id., at

277, 514 A . 2d 879. The trial court first stated that the



Appellate Division's ruling in Tischio had been "wdely
m sread” and that nmuch of the opinion was "dicta." 1d., at
278, 514 A 2d 879. After an analysis of the statutory
| anguage and | egislative history of NJ.S A 39:4-50(a), the
court held that the relevant tine for considering a
defendant's bl ood al cohol level is at the tinme of operation
of the notor vehicle. 1d. at 283, 514 A 2d 879. In Iight
of our holding here, this decision is disapproved.

Def endant's argunments in support of a contrary interpretation of

the statute are not persuasive. First, defendant asserts that
those individuals who are apprehended before their bl ood-al cohol
levels reach .10% can still be prosecuted under the first
provision of N.J.S A 39:4-50(a), which proscribes driving while
under the influence of alcohol. This contention conpletely
ignores the rationale behind the Legislature's reliance upon
breat hal yzer test results. As noted, it is "the general

consensus of scientific thought that alnost every driver wll
experience significant inpairnment of driving ability at a BAC
[ bl ood- al cohol concentration] level of . 05%to .08%" State v.
D Agostino, supra, 203 N J.Super. at 74, 495 A 2d 915.
Moreover, there wll undoubtedly be those who have inbibed the
prohi bited quantity of alcohol and yet, at the tinme of arrest,
not display sufficient synptonms to warrant a finding of quilt
under the first provision *521 of the statute. [FN10] The
essential point is that somewhere "down the road" disaster nmay
result. By nmaking a .10% bl ood-al cohol |evel a per se offense,
the Legislature has sought to renove these drivers from the
State's roadways before the "potential danger [becones] a real
one." State v. Jeannette, 172 N.J. Super. 587, 592, 412 A 2d 1339
(Law Di v. 1980).

FN10. It has been estimated that police officers fail to
identify 50% of those drivers wth a blood-alcohol
concentration at or above .10% on the basis of non-driving
bal ance and coordi nation tests. Report, supra, at 141.

In addition, defendant argues that under our interpretation of
N.J.S. A 39:4-50(a), a **397 person who has a few drinks at a
nei ghbor hood bar, drives honme safely, and watches television for
one hour, can still be convicted if, while watching television
his bl ood-al cohol [|evel exceeds .10% This assertion is
farfetched inasnuch as a driver cannot be detained for the
purpose of testing unless the arresting officer has probable
cause to believe that the person was driving while under the
i nfluence of al cohol . N.J.S A 39:4-50.2 and N J.S A
39: 4-50. 4a. See State v. Ml cahy, supra, 107 N. J. 467, 527 A 2d
368, State v. Wight, supra, 107 N J. 488, 527 A 2d 379.

[3] Finally, defendant contends that our construction of the
statute encourages police officers to subject an accused to
prol onged detention and repeated testing in the hope that the
driver's blood-al cohol will ultimately reach the .10% | evel. As



to this contention, the authority for the extended detention of a
driver, under N.J.S A 39:4-50(a), is doubtful. Mor eover, we
now hold that breathalyzer tests nust be taken "within a
reasonable time" after the arrest.

| V.

W are satisfied that N J.S. A 39:4-50(a), which prohibits a
person from "operat[ing] a notor vehicle with a blood al cohol
concentration of 0.10% or nore by weight of alcohol,” requires
interpretation. The statute is not plain or unambi guous, and
its *522 provisions are not susceptible of a sinple application
in accordance with a strict reading of its |anguage. The
correct interpretation of the statute nust effectuate the
underlying legislative intent, conport with the legislative and
regul atory schene of which it is an integral part, be consistent
with its relevant history, and advance considerations of sound
public policy.

Accordingly, we hold that the statute prescribes an of fense that
is denonstrated solely by a reliable breathalyzer test
adm nistered within a reasonable period of tinme after the
defendant is stopped for drunk driving, which test results in the
proscri bed bl ood-al cohol |evel. Prosecution for this particular
offense neither requires nor allows extrapolation evidence to
denonstrate the defendant's blood-al cohol |evel while actually
drivi ng.

For the reasons set forth in the opinion, the judgnent below is
af firnmed.

CLI FFORD, J., dissenting.

Unconpr om sing enforcenent of |aws designed to rid our highways
of the scourge of the drunk driver ranks only slightly behind the
veneration of notherhood and probably slightly ahead of a robust
hankering after apple pie in the hierarchy of values firmy
enbedded in our culture. And that surely is as it should be
The Court outdoes itself, however, in support of that em nently
desirable enforcenment objective by effectively witing a new
statute--one that establishes whol esone social policy and hence
m ght well attract my support were | a nmenber of the legislative

br anch. But | am not, any nore than are ny colleagues, so it
does not. In ny view the Court has "ventured beyond the bounds
of 'interpretation' or ‘'construction' and into the realm of
‘creation' and 'substitution.” " Crewe Corp. v. Feiler, 28 N.J.

316, 330-31, 146 A 2d 458 (1958) (Wachenfeld, J., dissenting).

The statute at issue, N.J.S. A 39:4-50(a), nakes it unlawful for
a person to "operate] ] a notor vehicle while under the *523
i nfluence of intoxicating liquor * * * Jor] with a bl ood al cohol
concentration of 0.10% or nore by weight of alcohol in the
defendant's blood * * *. " The majority holds, ante at 389, (1)



that "it is the blood-alcohol Ilevel at the tinme of the
breat hal yzer test that constitutes the essential evidence" of the
statutory offense, and (2) that "extrapolation evidence is not
probative of this statutory offense and hence is not admi ssible.”
The first strikes me as unnecessarily fuzzy, the second as just
pl ain unsound, and in conbination they anount to a hol ding that
the critical time for determning whether a statutory violation
has occurred is the tine the blood-alcohol test is adm nistered
rather than, as | believe to be unm stakable from the statute,
when the defendant was actually operating the vehicle.

Because the Court has treated with unbecom ng irreverence the
statute the legislature **398 has given us, taken liberties with
the legislative history, given short shrift to an inpressive body
of respectable authority both in this state and el sewhere, and
di sm ssed the sound position of the chief |aw enforcenment officer
of the State of New Jersey, who has primary responsibility for
the faithful execution of the crimnal |aws, | dissent.

At trial the State produced the testinmony of the arresting
of ficer and introduced the results of two breathal yzer tests, the
first admnistered sixty mnutes and the second seventy m nutes
after defendant was arrest ed. Each test yiel ded a bl ood-al cohol
readi ng of .11% The rmuni ci pal court denied defendant's notion
for acquittal at the conclusion of the State's case, whereupon
def endant presented expert testinony to the effect that if the
al cohol content was .11% by weight in defendant's bl ood sixty and
seventy mnutes after the arrest, then at the time the officer
st opped defendant the bl ood-al cohol content was .07% At the
conclusion of all the evidence the municipal court, after first
declaring a "substantial doubt"” that defendant had been driving
while wunder the influence, found defendant *524 qguilty of
operating his notor vehicle with a bl ood-al cohol concentration of

".10% or nore." On a trial de novo the Law Division held that
the State bore the burden of establishing that defendant's
bl ood- al cohol concentration exceeded . 10% that the State had

nmet that burden, and that the burden "then shift[ed] to defendant
* * * to indicate by expert opinion that the .11 readi ng was not

appl i cable.™ Because the court was not "swayed" by defendant's
proof and did not think defendant had "rebutted anything in the
State's case," defendant was convicted of the statutory
vi ol ati on.

On appeal to the Appellate Division the case took a bit of a
barny tw st. The parties assuned that the relevant tinme for
considering defendant's blood- alcohol |evel wunder N J.S A
39:4-50(a) was the tine defendant was actually operating the
not or vehicl e. As perceived by both the State and the defendant
the controversy in the court below focused on who had the burden
of extrapolating breathalyzer results back to this critica
period--the tine of operation. On this issue the Appellate



Division rejected defendant's contention that the State, as part

of its case in chief, nust relate breathal yzer test results back

to the time of driving. The court hel d:
[We do not accept defendant's premse that the State, after
obtaining a breathalyzer reading of .10 percent or greater,
must denonstrate through clear scientific evidence or expert
testinmony that the blood alcohol |evel was greater than .10
percent at the exact tinme of operation of the vehicle. [State
v. Tischio, 208 N.J.Super. 343, 347, 506 A 2d 14 (1986).]

| pause to express agreenent with that holding: the State need
not produce "clear scientific evidence" or "expert testinmony"” on
its case. The problem is created in the next succeeding
paragraph of the Appellate D vision opinion, containing two
significant propositions entirely of the court's own creation
not havi ng been argued by either side:
The statute reflects a sinple legislative plan to establish a
vi ol ati on where the adm nistration of the breathal yzer or other
established tests for determning blood alcohol cont ent
produces a reading of .10 percent blood al cohol or greater at
any tinme after operation so long as there has been no ingestion
of alcohol between the tinme of operation and the tine of
testing. Further proof on the issue of the blood al cohol |eve
at the time of operation is unnecessary. [1 bid. (enphasis
added) . ]

*525 At | east one court has characterized the foregoing | anguage
of the Appellate Division as no nore than dicta and therefore not
binding if unable to w thstand vigorous independent analysis.
See State v. Allen, 212 N.J.Super. 276, 279-80, 514 A 2d 879
(1986), in which the Law Division held-- <correctly, in
view-that the relevant time for considering a defendant's
bl ood- al cohol level is at the time of actual operation of the

notor vehicle. 1d. at 281-83, 514 A 2d 879. | gather that the
Court is reluctant to **399 conme right out and express its
agreenent with that fundanental proposition. The opinion skirts

the issue with the statenent, ante at 390, that the bl ood-al coho
content at the time of the breathalyzer test is the essential

evi dence of the offense; but that does not tell us what the
of fense is. I nasnuch as the Court declares extrapolation
evidence to be non- probative, | assunme that it considers the

of fense to have been conmitted when a post-driving test produces
a reading in excess of the stated |evel, w thout any concl usion
required on what the content was at the time of driving.
Clearly contrary to the Appellate Division, and apparently
contrary to ny colleagues, | wuld hold that the offense is
operating a notor vehicle with a bl ood-al cohol content in excess
of the specified |evel.

The statute says so. It is directed at "[a] person who
operates a nmotor vehicle * * * with a blood alcohol
concentration” above the specified level. As a crimnal enactnent
it must be strictly construed. E.g., State v. Mguire, 84 N. J.



508, 514 n. 6, 423 A 2d 294 (1980); State v. Gant, 196
N. J. Super. 470, 480-81, 483 A 2d 411 (App.Div.1984). To make
the point | nust conquer a dreadful case of insecurity, a feeling
bordering on paralyzing intimdation born of the recent
di scovery, hammered honme with painful frequency, that |anguage so
transpicuous to ne neans sonething entirely different to

col | eagues, see, e.g., State v. Valentin, 105 N J. 14, 519 A 2d
322 (1987) (crimnal statute); In re Perez, 104 N.J. 316, 517
A .2d 123 (1986) (affidavit); Meier v. New Jersey Life Ins. Co.
101 N.J. 597, 503 A 2d 862 (1986) (life insurance policy and
rel evant docunents), *526 whereas | anguage that confounds ne with
its inscrutable rococo curlicues causes not a bat of the eye in
ot her nmenbers, see State v. Lee, 96 N. J. 156, 475 A 2d 31 (1984).

But out with it: | view the statutory |anguage as plain and
unanbi guous. It refers to the offense occurring at the tinme of
driving and not at the tinme of testing. The verb "to operate”
is "definite, clear and distinct, readily understood and enpl oyed
in the every-day speech of the man on the street. Ref i ned
definition is unnecessary." State v. Lashinsky, 81 NJ. 1, 9,

404 A . 2d 1121 (1979) (quoting State v. Furino, 85 N.J.Super. 345,
348, 204 A .2d 718 (App.Div.1964)).

The majority resists a reading of the statute that zeroes in on
the tinme of operation of the vehicle not because there is
anyt hi ng uncl ear about what the |egislature said, but because the
Court concludes that what the |egislature said nmakes enforcenent
awkwar d, cunbersone, difficult. It need not. | shoul d think
we could accommpdate the words the |egislature used and what the
Court sees as the legislative intent by nmaking a nore-than-.10%
reading prinma facie evidence, rather than conclusive proof, of a
violation while driving, provided that the reading is obtained,
as in this case, within a reasonable tine after the arrest.
Such a rul e woul d be based on reasonable | egislative assunpti ons,
including the current state of know edge of burn-off rates,
subj ect however to attack in the form of expert extrapolation
testinmony to be produced by the defendant. Surely a defendant
shoul d be allowed to show, through expert proof extrapolating the
breat hal yzer results back to the time of operation, that the
State's prina facie case has been overcone, and that in fact the
proofs are insufficient to establish beyond reasonable doubt an
excessive reading at the tinme the vehicle was being driven. | f,
as | am convinced, the statutory offense is driving with a
bl ood- al cohol content over . 10% then it can hardly be denied
(but the Court denies it) that extrapolation evidence 1is
probati ve. And that view of the offense and of the probative
val ue of extrapolation evidence represents exactly the position
of the Attorney General, amcus in this Court, of which nore
bel ow.

*527 As against the fear that a rule allowing defense
extrapolation would turn what the legislature sought to
streaniine into a tedious and prolonged battle of experts, |
suggest that only in the "borderline" case, one in which, as



here, the evidence of drunk driving is thin and a conviction on
the second prong of the statute--the over-.10% prong--is based on
breat hal yzer readings that at the tinme of testing are so close to
the line as to lend thenselves to a **400 sensi bl e extrapol ation
argunment, will a defendant |ikely expend the effort required to
nmount such a defense. W will, | suspect, see few of them

That the rule proposed in this opinion, making time of operation
rather than tine of testing the critical tinme, and therefore
rendering a defendant's extrapolation evidence probative, 1is
consistent with what the legislature had in mnd becones clear
when we exam ne ot her sections of the drunk-driving | aws, keeping
in mnd the principle that "[a] statute is to be construed as a
whole with reference to the system of which it is a part * * *,
The inport of any word or phrase is to be gleaned from the
content and statutes in pari materia." State v. Brown, 22 N.J.
405, 415, 126 A . 2d 161 (1956); see State v. Lee, supra, 96 N.J.
at 161, 475 A . 2d 31; Brewer v. Porch, 53 N.J. 167, 174, 249 A 2d
388 (1969); Gordano v. Gty Commin of Newark, 2 N.J. 585, 594,
67 A.2d 454 (1949). Prior to 1983, N. J.S. A 39:4-50.1 stated in
rel evant part:

In any prosecution for a violation of RS, 39:4-50 relating to
driving a vehicle while under the influence of intoxicating
liquor, the anmount of alcohol in the defendant's blood at the
time alleged as shown by chenmical analysis of the defendant's
bl ood, urine, breath, or other bodily substance shall give rise
to the foll ow ng presunptions:

(1) If there was at that time 0.05% or less by weight of

al cohol in the defendant's blood, it shall be presuned that the

def endant was not under the influence of intoxicating |iquor;

(2) If there was at that tine in excess of 0.05% but |ess than

0.10% by wei ght of alcohol in the defendant's bl ood, such fact

shall not give rise to any presunption that the defendant was

or was not under the influence of intoxicating |liquor * * *,

(3) If there was at that time 0.10% or nore by weight of

al cohol in the defendant's blood, it shall be presuned that the

def endant was wunder the influence of intoxicating |iquor.

(Enphasi s added).

*528 The enphasi zed | anguage nmekes plain that this section was
concerned with the tine of operation of the notor vehicle and not

with the tine of the breathal yzer test. In 1983, paragraph (3)
was deleted and the current |anguage of N J.S A 39:4-50(a) was
adopted nmmking a .10% bl ood-alcohol |evel a per se offense.

However, nothing about this change indicates a |egislative intent
to focus on the time of testing rather than on the tinme of

driving. As stated above, N J.S. A 39:4-50(a) is directed
towards the person who "operates a notor vehicle." Mor eover ,
paragraphs (1) and (2) of N.J.S.A 39:4-50.1 are still in
ef fect. As the court noted in Allen, supra, 212 N.J.Super. at

282, 514 A 2d 879, the approach taken by the Appellate Division



in Tischio (and now approved by the majority) "produced a very
peculiar legislative plan for DW cases: the under-0.10% rul es
apply to the tinme of driving, while the over-0.10% rule applies
to the time of testing.”

Furthernore, other sections of the drunk driving |aw indicate
that the legislative purpose looks to the time of driving.
N.J.S. A 39:4-50.2 provides:

Any person who operates a notor vehicle on any public road * *

* in this State shall be deenmed to have given his consent to

the taking of sanples of his breath * * * provided, however,

that the taking of sanples is made * * * at the request of a

police officer who has reasonable grounds to believe that such

person has been operating a notor vehicle in violation of the
provisions of [N.J.S. A 39:4-50] (enphasis added).

The enphasi zed | anguage again makes it clear that the critica
time is the time of operation. N J.S. A 39:4-50.4a states:

The nmunicipal court shall revoke the right to operate a notor
vehicle of any operator who, after being arrested for a
violation of [N.J.S. A 39:4-50], shall refuse to submt to the
chem cal test * * *, The nunicipal court shall determ ne by a
preponderance of the evidence whether the arresting officer had
probable cause to believe that the person had been driving
**401 or was in actual physical control of a notor vehicle * *

* while under the influence of intoxicating |iquor. (Enphasi s
added) .
Once agai n, it is apparent t hat the legislature was

concentrating on the tine of driving.

*529 In Perez v. Pantasote, Inc., 95 N J. 105, 116, 469 A 2d 22
(1984), this Court articulated "the general rule that a word or
phrase shoul d have the sane neani ng t hroughout the statute in the
absence of a clear indication to the contrary."” The above
anal ysis of the | anguage of N. J.S. A 39:4-50(a), and the statutes
in pari materia with it, supports the position that the Court is
denonstrably in error in looking to the time of adm nistration of
t he breathal yzer tests.

The view expressed above draws additional strength from the

| egi sl ative history. In State v. Madden, 61 N.J. 377, 389

294 A . 2d 609 (1972), this Court decl ared: W nmust enforce the
legislative will if it is wthin the constitutional I|imts
whet her we approve of the legislative intent or not. But it

is our initial task to seek that intent, and to that end we
nmust consi der any history which may be of aid.

The Assenbly Committee statenment attached to the 1983 anmendnent
to N.J.S. A 39:4-50 says: "The bill, in its substitute form
requires that a person whose bl ood al cohol concentration is 0.10%



or greater be considered guilty of driving while intoxicated.
Current law nmerely creates a presunption that such a person was

under the influence of intoxicating Iiquor." Thi s statenent
does not deal with the issue of when the proscribed bl ood-al cohol
| evel nust exist. However, by relating the new provision to

that which was deleted, it is fair to assune that the |egislature
intended to continue to nmake pivotal the time of driving rather
than, as the Court would have it, the tinme of testing. This is
especially true in light of the statutory |anguage ultimtely
used.

The remai nder of the conmttee statenents reveals only that the
drunk driving |aw was anended so that New Jersey would neet the
federal eligibility requirenents for additional nonetary grants.

As originally proposed, Senate Bill No. 1833 (1983 Anendnents)
provided in relevant part:

A person charged under * * * this section whose blood al coho
concentration is 0.10% or nore by weight as shown by a chem cal
analysis of a blood, breath, urine or other bodily substance
sanple taken within four hours of the alleged offense shall be
guilty of [operating a notor vehicle while under the influence
of intoxicating liquor.] (Enphasis added).

*530 Defendant concedes that had this proposal been enacted, he
woul d have been guilty because his bl ood al cohol reading of .11%
was obtained within four hours of operation. But he argues, and
I agr ee, t hat this pr oposal denonstrat es | egi sl ative
consideration of a statute that would have enbraced the Court's
hol ding today and a legislative choice not to enact it. That
ci rcunstance supports the conclusion that the |legislature's
attention was on the time of driving rather than on the tine of
testing.

|V

The foregoing conclusion finds support as well in case |aw both
in this state and el sewhere. Before the Appellate Division
decision in this case no New Jersey court had held that the
critical time under N J.S. A 39:4-50(a) was the tine of testing

rather than the time of driving. In State v. Mller

---N.J.Super. --- (App.Div.1985), the defendant was found guilty
in the municipal court of driving with a blood al cohol |evel of
at least .10% This conviction was based on two breathal yzer

tests admnistered thirty mnutes and thirty-nine mnutes after
defendant's arrest, resulting in readings of .11% and .12%

respectively. However, defendant produced an expert who
testified that at the time defendant was driving, his blood
al cohol level was .09% The Appellate Division reversed the

conviction on the ground that this expert testinony was
uncontradi cted by the State. The court hel d:
**402 It is not enough sinmply to say, in the face of
breat hal yzer evidence and the expert testinony, that defendant



must have had .10% blood alcohol. If the wuncontradicted
testi nony of defendant * * * and his expert are not believed by
the court, that disbelief has to be stated, along with a

reasonabl e basis for it. [--- N J.Super. at ---.]

Hence the critical tine was the tinme of driving and not the tine
of testing. To the sane effect see State v. O Connor, --- *531
N. J. Super. --- (App.Div.1984). As the court stated in State v.

D Agostino, 203 N.J.Super. 69, 77, 495 A 2d 915 (Law Div. 1984):

It remains the obligation of the State to prove beyond a
reasonabl e doubt what was the blood alcohol concentration of
the defendant at the tine he was driving. And since the
breat hal yzer and other scientific tests are perforned sone
period of tinme after the driving has been conpleted, there wll
al ways arise the problem of extrapolating the results of the
scientific tests to an earlier tine to determ ne the condition
of the defendant at the tinme he was operating a notor vehicle.
(Enphasi s added).

Prior to the 1983 Amendnent to N.J.S. A 39:4-50(a), the case | aw
hel d that the stated presunptions contained in N.J.S. A 39:4-50.1
arose only when the defendant's blood al cohol reached a certain
level at the tinme of operation. In State v. Prociuk, 145
N. J. Super. 570, 576, 368 A 2d 436 (County C. 1986), the court
sai d:

Qoviously, in alnpbst every case involving a breathalyzer the
tests are given at least 30 mnutes after the arrest. The
trial court then infers what the reading was at the tine
def endant operated his notor vehicle. Si nce breathal yzers are

not kept in police vehicles, there is no other practical way to
use a breathalyzer. (Enphasis added).

Thus, today's opinion represents a clear departure from existing
nterpretations of N.J.S A 30:4-59(a).

Authority elsewhere is likewise against today's holding.
Several of our sister states have enacted "per se" statutes that,
unlike the one before us, expressly look to the time of testing
rather than, or in addition to, the time of driving. See State
v. Signon, 74 N.C App. 479, 328 S.E 2d 843 (1985); People v.
LaMont agne, 91 Msc.2d 263, 397 N Y.S. 2d 872 (App.Term 1977);
Sl aughter v. State, 322 A 2d 15 (Del. Super.1974); M nn. Stat. Ann.
(H ghway Traffic Regulation) Sec. 169.121, Subdivision 1 ("It is
a msdeneanor for any person to drive * * * any notor vehicle
within this state * * * (d) when the person's alcohol
concentration is .10 or nore; or (e) when the person's al coho
concentration as nmeasured within two hours of the time of driving
is . 10 or nore."); Kl a. Stat. Ann. (Mdtor Vehicles) 47 Sec.
11-902A1 ("It is unlawful * * * for any person to drive * * * a
notor vehicle within this State who: 1. Has a blood or breath
al cohol concentration * * * of ten-hundredths (0.10) or nore at
the time of a test of such person's blood or breath adm nistered
*532 within two (2) hours after the arrest of such person."). But



those states with statutes simlar to the one at issue here have
uniformy rejected the interpretation |anded on today by this
Court . See State v. Conway, 75 O.App. 430, 707 P.2d 618
(1985); Schunaker v. State, 704 S.W2d 548 (Tex.Crim App. 1986).
In fact, some jurisdictions have gone so far as to hold that
"relation back testinobny is necessary to establish the
defendant's blood alcohol content at the tine of actual
operation.” State v. Dunmont, 146 WVt. 252, 499 A 2d 787, 789
(1985). Simlarly, the Court of Appeals of Idaho refused to
accept the tinme of testing in State v. Knoll, 110 Idaho 678, 718
P.2d 589 (1986). The court held that the "l apse of tine between
an alleged offense and the admnistration of a blood-alcohol
test” goes to the weight of that evidence. 1d., 718 P.2d at 594,
see also State v. George, 77 N C. App. 470, 472, 336 S.E 2d 93, 95
(1985) (evidence of blood- alcohol l|evel nore than three hours
after defendant drove sufficient to survive notion to dismss
charge of driving under influence). And in People v. Pritchard,
162 Cal . App. 3d Supp. 13, 15, 209 Cal.Rptr. 314, 315 (App.Dep't
Super. Ct.1984), the court stated:

**403 In order to support a conviction of a violation of [the

statute], "the People * * * nust prove beyond a reasonable
doubt that at the tinme he was driving, [the defendant's] bl ood
al cohol exceeded 0.10 percent.” Cenerally, this wll have to

be established by circunstantial evidence. (Ctation omtted).
Y,

| would therefore hold, consistent with the view of the Attorney

Ceneral, that a breathalyzer test result obtained a reasonable
time after an arrest should be viewed as indicating "the
presunptive equival ent of the amount of alcohol at the tine the
of fense was commtted."” The Attorney General nade explicit at
oral argument before this Court what is inplicit in the foregoing
fromhis brief, nanely, that the critical time of the offense is
the tinme the vehicle is operated. To be precise, the Deputy
Attorney Ceneral acknow edged his di sagreenent with the Appellate
Division's interpretation of N J.S. A 39:4- 50(a), the position
of his office being that the statute requires a *533
denonstration of "a .10% [bl ood al cohol content] or greater at
the tinme of operation.” Moreover, the Attorney Ceneral concedes
that the State's prima facie case can be defeated by persuasive
extrapol ati on evidence, on the production of which the defendant
bears the burden. | agree.

| agree not just because | have worked mnmy way through the
problem to the sane answer as that reached by the Attorney
Ceneral, but | agree because | am satisfied that in this case we
should pay heed to the position of the State's chief [|aw
enforcenment officer. On questions of law-here, crimnal
law-that officer's view is entitled to no nore deference than
that of any other litigant; but on questions that turn in |arge

neasure on how, as a practical nmatter, those laws are enforced in
the field and pursued in the courtroom the Attorney GCeneral



knows nore than do the nenbers of the Court. At | east nore than

this menber of the Court. It is his resources, and those of the
county prosecutors under his supervision and the various
muni ci pal enforcenent agencies, that are at risk. And if he

bel i eves--as he does--that the system can work by treating a
breat hal yzer reading taken a reasonable tine after arrest as
establishing a prinma facie case, and then permtting a defendant
to cone forward with extrapolation evidence for the purpose of
overcom ng that prima facie case, then | for one would give sone
deference to that position to the extent that it affects our

resolution of the case. W invited the Attorney General's
participation in this case as am cus. That nmeans he is a friend
of the Court, here to help us. | would accord him a nore

friendly reception than he has received at the hands of the
Court.

| would reverse and remand for retrial consistent with the
propositions stated in this opinion.

For affirmance--Chief Justice WLENTZ and Justices HANDLER,
POLLOCK, O HERN, GARI BALDI and STEI N--6.

For reversal and remandnent--Justice CLI FFORD-- 1.



